CHAMBER OF SHIPPING OF AMERICA

MONTHLY REPORT FOR THE INTERNATIONAL CHAMBER OF SHIPPING
FOR THE MONTH ENDING APRIL 30, 2009
NOTE TO THE READER:  Any references to the Federal Register may be found at http://www.access.gpo.gov/su_docs/fedreg/frcont08.html (for 2008) and http://www.access.gpo.gov/su_docs/fedreg/frcont09.html (for 2009) and then proceeding to the date of publication and scrolling down to the issuing agency e.g. Coast Guard section.  References to legislation may be found at http://thomas.loc.gov/ by entering the bill number (HR 802, S 2841) in the “search bill text” block found at the center of the page.

PIRACY

A multitude of high level government meetings are ongoing in the United States to receive industry input as the US government develops its position on addressing the piracy issue, specifically in the Gulf of Aden and off the coast of Somalia.  To no one’s surprise, the attack on the Maersk Alabama has further accelerated these discussions particularly focusing on US flag vessels.  A briefing was hosted by the US Maritime Administration (MARAD) where various government representatives presented information on the current conditions in the high risk areas off Somalia.  These MARAD hosted briefings are a normal occurrence and stem from MARAD’s role as a convener of Working Group 3 of the UN Contact Group on Piracy.  At this most recent meeting, there were presentations on the best management practices which have been previously circulated.  Due to events, the BMP’s are being reviewed for possible updating.  It was recognized that the BMP’s are a living document subject to review as events transpire.  Due to the recent attacks on two U.S. flag ships, MARAD was asked specifically about the government looking into a requirement for arming ships.  MARAD responded saying that the U.S. government interagency group is looking positively at the issue and seem to agree that “embarked security teams” should be strongly considered.  There has been no decision yet but the discussion is going in that direction.  They noted they were only referring to U.S flag ships.

The MARAD hosted meeting was immediately followed by a U.S. industry-only meeting led by the Secretary of Transportation and Deputy Secretary where the topic of protection of U.S. flag ships was discussed.  DOT asked responses in two areas; first, what can be done to protect the ships; and, second what about the insurance interests.  A general discussion took place which outlined the various difficulties with placing arms aboard commercial ships including port entry restrictions, authority, rules of engagement, and liability.  The latter concern led to a general discussion of the position of the insurance industry towards commercial ships carrying weapons.  DOT said they would also be meeting with the insurance industry.

The US Coast Guard held a meeting a few days after the MARAD/industry briefing.  Participants included U.S. flag owners/operators who may have ships involved or potentially involved in the area as well as representatives from maritime labor and other government agencies.  The stated intent of this meeting was to promote discussions relating to the update of Maritime Security Directive 104-6.  Under the Maritime Transportation Security Act, the Coast Guard has the authority to issue security directives to U.S. flag ships that contain requirements.  The directive is Sensitive Security Information and thus cannot be circulated.  It was signed in late December, 2005 and covers piracy protection measures for U.S. flag ships.  The expectation is that the directive will be revised to include more specific coverage.  While the BMP’s developed by industry for the waters off Somalia served as the basis for these discussions, the issue of arming commercial ships was also discussed and will likely be addressed in the updated Maritime Security Directive.
US/CANADA PROPOSAL TO MEPC 59 TO DESIGNATE AN EMISSIONS CONTROL AREA (ECA) FOR NOX, SOX AND PARTICULATE MATTER

In a joint submission to MEPC 59, the US and Canada proposes to designate an Emissions Control Area (ECA) for the coastal waters off both countries (excluding the US and Canadian Arctic, US territories and other areas off Western Alaska and the smaller Hawaiian Islands) per Regulations 13 and 14 and Appendix III or MARPOL Annex VI.  The proposal provides detailed information concerning the impacts of ship emissions on these coastal areas and the benefits in air quality which would accrue to these areas with the implementation of the ECA engine and fuel standards which would mandate use of ultra lower sulfur fuels (1% cap sulfur fuels in 2010, 0.1% cap sulfur fuels in 2015) and NOx controls consistent with the provisions contained in the new Annex VI amendments. The most notable aspect of this proposal is the fact that it would apply these controls outward from the coast to 200 nautical miles. While the EPA cost/benefit data suggests that the bulk of the health and environmental benefits are realized from controls applied outward to 50 nautical miles, EPA data suggests that $2 of health and environmental benefit are realized for every $1 in compliance cost at the 200 nautical proposed boundary of the ECA. Details of the full proposal and supporting data may be accessed at the EPA website found at http://www.epa.gov/otaq/oceanvessels.htm#emissioncontrol by clicking on the hot link dated March 30, 2009 and entitled “The United States takes key step towards dramatically reducing air pollution from ships with Emission Control Area proposal”. 

While CSA supports the use of international instruments for regulation of shipping in US waters, we continue to have concerns about fuel availability within the ECA and the cost/benefits analysis relative to extending the ECA outward to 200 nautical miles (vs. 50 nautical miles) impacting not only vessels which are inbound/outbound to US ports but also vessels engaged in innocent passage along the North American coasts. Relative to timing, without delays, the ECA could be approved as early as MEPC 60 in March 2010 with entry into force of the ECA as early as August 2012.  A robust debate is expected at MEPC 59 on this proposal with much discussion expected on application of the proposed 200 nautical mile distance off coast.

CSA COMMENTS TO THE DOCKET ON VESSEL REQUIREMENTS FOR NOTICES OF ARRIVAL AND DEPARTURE, AND AUTOMATIC INDENTIFICATION SYSTEMS (Federal Register, December 16, 2008, pgs. 76295-76318)

As reported in our January 2009 update, the above referenced notice of proposed rulemaking proposed to expand the requirements for filing of notice of arrival and departure (NOAD) information and carriage requirements for AIS to more commercial vessels than is currently the case.  Relative to the specifics for the NOAD expansion, additional vessels would be required to submit this notice, a new requirement would be established for certain vessels to submit notices of departure (NOD), a requirement would be established which would mandate electronic submission for ENOADs and certain changes would be implemented regarding content, timeframes and procedures for submission.  Relative to AIS, the proposed rule would expand AIS carriage requirements beyond vessel traffic service areas to ALL US navigable waters and would also expand carriage requirements to additional commercial vessels not currently required to carry AIS.  Justification for these changes is based on their ability to increase maritime domain awareness and additional navigational safety benefits from imposing these additional requirements.

CSA submitted comments to the docket generally supporting the proposed changes with relevant text provided below:

[BEGIN QUOTE]  CSA generally supports the proposals for expansion of applicability of the notices of arrival and departure requirements to additional vessels, addition of new requirements for notices of departure and the creation of a mandatory requirement for electronic submission of notices of arrival and departure.  We also support expansion of the applicability of AIS requirements beyond VTS areas to all US navigable waters and the expansion of applicability requirements to additional vessels.  Clearly, expansion of these two systems to additional vessel populations and transit events enhances maritime domain awareness and, in the case of AIS, enhances navigational safety by increasing information available to the bridge management team.  While the current ENOA/D system adequately tracks vessels entering US waters bound for a US port and departing US ports, in many cases it does not adequately track vessel movements while a given vessel transits among several US ports.

As noted in our previous comments at the inception of the ENOA/D system, we urge the USCG and sister agencies to coordinate information needs and submission timing so that the transmission of one ENOA/D will meet the information needs of all agencies with an interest in the submitted information.

We also note the ongoing discussions relative to reporting of adequacy of MARPOL reception facilities and the consideration as to whether such reporting of adequacy should be included in the ENOA/D.  While CSA believes that reporting of reception facility adequacy should be made mandatory, at this time, CSA does NOT believe that MARPOL reception facility reporting should be integrated into the ENOA/D program.  The major reason for this position is our support for the use of the recently published IMO standardized Advance Notice Forms (ANF) and Waste Delivery Receipt (WDR) as the vehicle by which port states can begin to collect information on the adequacy of MARPOL reception facilities in their nations.  Integration of all the various information needs contained in these forms would be difficult to integrate in a clear and concise fashion into what is already a complex ENOA/D format.  While we reluctantly support such a separation of reporting requirements between the ENOA/D and waste reception data since it adds yet another reporting requirement onto ships’ crews, we believe maintaining two separate databases for ENOA/D and adequacy of reception facilities is necessary at least in the short term until a better understanding of adequacy of reception facilities in the US is gained.  In addition, waste reception facility data, under a separate system, can be routed directly to the appropriate USCG officials for review and action and obviate the need for these officials to access the ENOA/D data base to retrieve reception facility information.  [END QUOTE]

THE OIL POLLUTION PREVENTION AND RESPONSE ACT OF 2009 (S 684 - Cantwell) AND THE OIL SPILL PREVENTION ACT OF 2009 (S 685 – Lautenberg)

As expected, Senators Cantwell and Lautenberg have introduced bills this session which mirror in most cases bills they introduced during the last session of Congress but which failed to be enacted.  Both bills, introduced on March 24, 2009 were referred to the Senate Commerce, Science and Transportation Committee for further action.  These companion bills represent substantive materials previously found in a single omnibus bill in previous Congresses which failed to be enacted due to several contentious provisions.  Committee staff is actively discussing both pieces of legislation but it is expected that S 685 will move first due to its less contentious provisions.  CSA, working collaboratively with sister trade associations, is working with key staff in attempts to align specific bill provisions with industry positions as adopted on similar provisions introduced in the last Congress.  A summary of key sections and DRAFT CSA positions on specific sections are provided below.   All CSA draft positions contained in this summary are subject to change and final approval by the CSA membership.
S 684 (Cantwell) – Oil Pollution and Prevention and Response Act of 2009

Section 101 – Rulemakings

· requires USCG report to Congress on status of all pending rulemakings required by OPA 90, including AIS and inspection requirements for towing vessels
· requires promulgation of final regulations within 18 months post enactment
Section 102 – Oil Spill Response Capability

· criteria for development of regulations of towing vessels including possible application of standards currently applicable only to self-propelled vessels

· In Buzzard’s Bay, Massachusetts, requires single hull tank vessel 5000+ bbls oil/hazmat to carry a state pilot which may not be a member of the crew    

· CSA Comment and Question:  Recommend agreement with these provisions EXCEPT why shouldn’t a state licensed pilot that is part of the crew be acceptable providing hours of work/fatigue issues are addressed?
Section 103 – Inspections by the Coast Guard

· requires USCG development of enhanced inspection schedule for all tank vessels based on vessel history of compliance, age, construction including hull configuration,  and sub-standard flag state/classification society

· enhanced tanker inspection program to adopt additional inspection procedures taking into account requirements of CAS

· CSA position – enhanced inspections should be based on vessel compliance history, age and other criteria as currently included in the port state control boarding. Draft text was revised to exclude text which would have mandated the enhanced inspection program based only on hull configuration e.g. single hull focus.  Any reason to object to this text since the USCG is doing this already per existing PSC boarding matrices?
Section 104 – Oil transfers from vessels

· requires new regulations to reduce risk of oil spills during oil transfers to/from tank vessels focusing on highest risk operations
· regulations to include requirements for booming during transfer operations and operational procedures relating to manning standards, communications protocols and restrictions on operations in high-risk areas
· does not preempt state regulations which are at least as stringent and do not conflict or interfere with federal requirements (Careful here!!! This may be an attempt to weaken OPA preemption and Intertanko holding.)
· CSA position – regulations already address these issues in an effective and safe manner; oppose any blanket requirements to boom during transfer operations due to safety issues; oppose any language which softens preemption clauses in OPA 90 or weakens application of Intertanko holding
Section 105 – Improvements to reduce human error and near-miss incidents

· requires USCG report to Congress on types of human errors that account for over 50% of oil spills over the past 10 years and identifies most frequent causes of near miss oil spill incidents

· report to include recommendations for future action including promulgation of regulations and future work at IMO

· CSA position – this may be a veiled attempt to get at safe manning standards since the USCG regularly has noted that fatigue related human error has been identified as either a root or contributing cost in an overwhelming number of reportable casualties; CSA does not object to review of fatigue as a factor in casualties, but does not support review of this issue by those with a pre-conceived notion that increasing crew size is the necessary solution to all fatigue related incidents.  Original draft text was modified to focus the near miss study only on “near miss oil spill incidents” rather than on all near miss accidents.
Section 106 – Navigational measures for protection of natural resources

· restates authority which is already within the purview of USCG and NOAA to identify areas which are particularly sensitive to environmental damage from oil spills and implement navigational measures (including routing) where justified

· section now broadens focus of navigational measures to all vessels which present the risk of an oil spill

· factors to be considered include frequency of transits by vessels required to have VRP, type/quantity of oil transported as cargo or fuel, expected benefits of routing measures, safety implications associated with imposition of routing measures and nature/value of resources to be protected

· directs that establishment of areas to be avoided be done under existing IMO procedures

· requires quarterly report to Congress on cargo oil shipments on all vessels operating in US waters

· CSA position – implementation of navigational measures should be justified by the risk presented by any type of vessel where the operation of that vessel may impact environmentally sensitive areas regardless of vessel type.  Text as introduced expands this requirement to any vessel which may present the risk of an oil spill e.g. tank vessels of all hull configurations, non-tank vessels.
Section 107 – Olympic Coast National Marine Sanctuary

· would revise the area and operational requirements in the Olympic Coast National Marine Sanctuary as applied to all vessels which require response plans

· would mandate conduct of a Safe Seas oil spill drill in the Sanctuary in 2010

· consider conduct of PREPs in other national marine sanctuaries

Section 108- Higher Volume Port Area Regulatory Definition Change

· deletes “Port Angeles, WA” and adds “Cape Flattery, WA” as higher volume port area; note here that this change would be done without benefit of a rulemaking, likely violating the Administrative Procedures Act since no opportunity would be available for a change in the regulatory requirements
· USCG modification of emergency response plan requirements within 5 years of enactment due change in first bullet above
· CSA question – what impact does this seemingly minor change have on vessel response plan requirements and the number of vessels covered by this change?

Section 111 – Notification Requirements

· Requires notification to state and tribal governments by USCG within 1 hour of initial report of casualty
· Permits coastal state to require advance notice (at least 24 hours) by vessel to state and USCG of any oil transfers of 250 bbls or more
· CSA position – oppose provisions of advance notice by vessel to state and USCG; ENOA already provides for this information to USCG and this information should be available to states on demand; should not require yet another advance notice by vessel of information already provided in ENOA
Section 112 - Cooperative State Inspection Authority

· Would permit state law enforcement officers to be empowered by USCG to inspect vessels and enforce requirements

· Contains weak list of “qualifications” that would ensure qualifications of state officials

· CSA position – given challenge admitted by USCG in ensuring qualifications of marine inspectors, CSA strongly opposes authorization of far less qualified individuals to inspect vessels and enforce legal requirements within the purview of the USCG; anything less than requiring attendance at USCG inspectors school and some time period of apprenticeship alongside USCG inspectors with periodic retraining requirements would result in unqualified individuals being given legal authority to inspect and enforce legal provisions on vessels; if shortage of USCG inspection resources is the issue here, CSA should support appropriations to USCG to increase the necessary USCG resources in-house rather than utilizing state law enforcement officials
Section 113 – Tug Escorts for Laden Oil Tankers

· Would require tug escorts for all tank ships over 40,000 dwt in Strait of Juan de Fuca, Strait of Georgia and Haro Strait

· CSA does not oppose mandate of tug escorts in any location where a full risk assessment justifying same is conducted by the USCG; CSA concern with simply requiring tug escorts without consideration of need for deck hardware of sufficient strength to accept severe forces on vessels required to have escorts which may be called to assist vessel and keep out of danger
Section 114 – Tank and Non-Tank Vessel Response Plans

· USCG regs allowing creation of non-profit coops for spill response

· CSA question – is this needed as oil spill coops are already in existence in many ports throughout the US?
Section 115 – Report on the Availability of Technology to Detect the Loss of Oil

· This is yet another attempt to get the issue of tank pressure and level monitoring devices (TPLMs) into legislation after over 10 years of USCG review resulting of inclusion of this issue in the original OPA 90 and later related legislation

· USCG repeated findings that technology does not exist that would meet the TPLM goals on a vessel in transit; existing technology obviously exists for vessel in static position but this technology when applied to vessel in transit results in repeated false positives

· CSA does not oppose requiring the USCG to take another look at this issue but questions the prudence of wasting valuable government resources on a formal review which will most likely result in the same USCG finding as those resulting from reviews conducted over the past decade
Section 151 – Hydrographic surveys

· requires new hydrographic surveys for all critical areas in US waters by January 1, 2012

· CSA position – certainly support the reduction of the current survey backlog, but seriously doubt if funding levels proposed in this bill are sufficient to achieve this goal by the date specified
Section 152 – Electronic navigational charts

· Requires NOAA to complete the electronic navigational chart suite for all US waters by September 1, 2010

· CSA position – although the type of electronic chart is not specified (digital and/or scanned), there is not enough money in the world to fund this task in the short time allocated, particularly if the chart type referred to is to include a full ECDIS compliant digital chart; CSA supports completion of the electronic navigational chart suite within a time frame that is achievable and is sufficiently funded (which is not the case in this proposal)
Section 203 – Use of Oil Spill Liability Trust Fund

· Would allow annual allocation of $15 million from OSLTF to NOAA for response and damage assessment capability development
· Prohibits use of OSLTF for any national emergency or major disaster declared under the Stafford Act
· CSA agrees with both provisions
Section 204 – Extension of Financial Responsibility

· Expands financial responsibility requirements to any tank vessel over 100 gross tons (except non-self-propelled vessel that does not carry oil as cargo)

· CSA position – need input on position for this provision
Section 205 – Liability for Use of Unsafe Single-Hull Vessels

· extends liability for oil spills to cargo owner or demise charterer who uses single hull tank vessel after December 31, 2010 IF the owner “knew, or should have known, from publicly available information that the vessel had a poor safety record or operational record”.
· CSA position – need to develop; based on current practices by a number of the largest charterers, will this even be an issue in 2010 taken in view of the significant vetting procedures already implemented by the major oil companies?  Of particular note is the addition of the language in quotes which would appear to prevent the interpretation that use of a single hull vessel in and of itself would extend liability to the owner/charterer; also arguable that current extensive vetting programs could be viewed as sufficient to show that the owner could not have known or should have known of poor safety or operational record, of course assuming that the charter would not be agreed with such an adverse vessel history.
Section 301 – Federal Oil Spill Research Committee

· Establishes Federal Oil Spill Research Committee, funding, operating procedures, membership and scope of responsibilities

· CSA recommendation – support but strongly suggest appropriately skilled members of industry should be on committee as well
Section 302 – Grant project for development of cost-effective detection technologies

· establishes federal grant program for the development of cost-effective technologies for the detection of oil discharges from vessels

Section 303 – Status of recommendations by the National Research Council

· requires USCG report to Congress on the status of implementation of the recommendations of the National Research Council reports relating to double-hull tanker legislation and inputs/fates and effects of oil in the sea
Section 304 – GAO Report

· requires GAO study to assess the risks and frequency of releases of oil from vessels including continuing sources of oil pollution from vessels, causes of such pollution, review of double hull design and construction methods (including potential structural and design risks, alternative designs for non-tank vessels to reduce the risk of oil releases, and an assessment of the sufficiency of existing oil pollution response and salvage capabilities in the US

Section 305 – Oil Transportation Infrastructure Analysis

· requires USCG, EPA, NOAA and DOT to jointly conduct a study on the condition and safety aspects of the oil transportation infrastructure in the US and provide recommendations for improvement, including assessments of the adequacy of contingency and emergency plans for response to natural catastrophe

Section 306 – Oil Spills in Icy and Arctic Conditions

· new section would require National Research Council study on analysis of oil spill risks and response capabilities in the Arctic

S 685 (Lautenberg) – Oil Spill Prevention Act of 2009

Analysis of Key Sections
Section 2 – Oil Fuel Tank Protection

· implements the Oil Fuel Tank Protection amendments found in Regulation 12A under MARPOL Annex I in the US but allows USCG to selectively apply these or alternative requirements to non-MARPOL vessels
· What impact on CSA members with vessels not MARPOL certified e.g. would apply provisions to all US flag vessels delivered after August 1, 2010 that has capacity to carry 600 cubic meters or more of “oil” fuel?
Section 3 – Maritime Emergency Prevention

· confusing sections intending to address the issue of assuring appropriate VTS operations and communications to vessels within the VTS as well as future analysis to determine where additional VTS are warranted

· per discussions with Congressional staff, this is NOT intended to allow affirmative control of vessel speed and direction by VTS personnel, but current text does not make this clear and should be revised; staff has assured this will be addressed in either revised text or within report text

· CSA can support with clarification as indicated in 2nd bullet
Section 4 – Merchant Mariner Medical Advisory Committee, Medical Standards, and Medical Requirements – applies only to US mariners
Section 5 – Study of Marine Casualty Causation

· Requires comprehensive study of marine casualty causation with focus on preventative and mitigating actions which could be taken in the future
· Specific charges on focus include addressing the role of workload and fatigue, manning and mariner medical conditions on marine casualty causation
· CSA comment – difficult of understand why this is required as this is already part of normal USCG and NTSB casualty investigation processes and procedures
Section 6 – Coast Guard Study on Use of Tractor Tugs

· Requires USCG study on need for tractor tugs for all tank vessels and non-tank vessels carrying “large” supplies of fuel oil in the 5 largest US ports by volume of petroleum product carried
· Study to include evaluation of power requirements of tractor tug escorts, potential transits in which they may be of value and a national inventory of existing use of tractor tug escorts in the US
· CSA comment – while not opposed to this study, criteria for study should be expanded to include the necessary design and construction criteria for vessels which may be subject to escort requirements e.g. deck fittings to assure capability to handle stresses which would be applied by escort tug during an emergency
Section 7 – Trained Pollution Investigators

· Would require 24 x 7 coverage (on-duty or on-call) of trained pollution inspector for each CG Sector Command

· This should already be the case.  Need to define “trained pollution investigator”.
Section 8 – Duration of Credentials and Section 9 – Authorization to Extend the Duration of Credentials – applies only to US mariners
Section 10 – Protection and Fair Treatment of Seafarers
· Creates a “Support of Seafarers Fund” to pay certain expenses as described below including reimbursement of shipowners who have paid these specified expenses under certain circumstances
· Expenses covered include those associated with support of seafarer involved in an investigation or adjudication under US or international law and support of seafarer who has been abandoned in the US
· Shipowner must reimburse fund for amount paid from Fund plus a 25% surcharge if shipowner fails to provide support for seafarer involved in investigation/adjudication where the shipowner is later assessed a criminal penalty or where a shipowner abandons a seafarer in the US
· Implicit in these provisions is the ability of a shipowner to recover expenses from the fund which has been covered by the shipowner who is not later assessed a criminal penalty or who shows that an alleged abandonment did not occur
· Need to develop CSA position on this newly added section from last session’s legislation.
US COAST GUARD FINAL RULE ON CREWMEMBER IDENTIFICATION DOCUMENTS (Federal Register, April 28, 2009, pgs 19135 – 19141) 

This final rule, effective May 28, 2009,  requires all crewmembers on all vessels, regardless of flag, enroute to a US port, to carry and present upon demand an “acceptable” identification document when in US waters.  Specifically these requirements would apply to non-US flag vessels enroute to a US port and US flag vessels inbound from a foreign port.  Exceptions to these requirements are provided for force majeure, vessels engaged in innocent passage through US waters (they would not be enroute to a US port), and US flag vessels engaged in coastwise trade (arguably not an exception at all as US mariners will be required to carry at least one of these acceptable identification documents regardless of trade).   

Acceptable identity documents are defined as a (1) passport (2) US Permanent Resident Card (3) US merchant mariner’s document (4) US merchant mariner credential (4) US Transportation Worker Identification Credential (TWIC) or (5) Seafarer’s Identification Document (SID) issued by a country party to the ILO Seafarers’ Identity Documents Convention (ILO 185).

Vessel owners/operators are required to ensure that crews aboard their vessels meet these requirements prior to entry into US waters.  Consistent with current practices, crew may continue to deposit their identification documents with the Master for safe keeping and still meet the requirements here which mandate that the document must be presented upon demand to a port state control officer upon request.

It is important to note that the requirements in this final rule apply to crew members regardless of whether they expect to disembark the vessel in a US port for shore leave or return home.  These requirements do NOT alter the current immigration requirements for entry into the US by a non-US citizen (passport/visa) which control in the situation where a crewmember wishes to disembark the vessel for shore leave or return home.

PACIFIC MERCHANT SHIPPING ASSOCIATION (PMSA) LITIGATION AGAINST THE CALIFORNIA AIR RESOURCES BOARD (CARB) ON THE MARINE VESSEL AIR EMISSIONS REGULATION
The following message from John McLaurin, President of PMSA was sent to PMSA members in late April 2009 concerning PMSA’s intent to initiate litigation against CARB on the marine vessel air emissions regulation.  We appreciate PMSA’s continuing collaboration with other trade associations, including CSA, and their willingness to share information of mutual interest by providing this critical information on a very important issue.

[BEGIN QUOTE]  As you are well aware, the California Air Resources Board (CARB) is going to begin enforcing regulations on July 1, 2009 that require persons owning, operating or chartering any ocean going commercial vessel calling at California ports to use fuels specified by CARB for the operation of any main propulsion diesel engines and auxiliary boilers within 24 nautical miles of the California coast. The regulations will be enforced with respect to all diesel-electric and auxiliary diesel engines as soon as they are approved by the Office of Administrative Law, which is likely to occur May 29, 2009, or earlier.  The regulations impose substantial penalties on vessel owners/operators and seek to expand the State’s authority over vessels engaged in international commerce to a distance far greater than the three miles permitted by federal statute or the Constitution. Because of this extraterritorial effort by CARB, PMSA has decided to challenge the application of this rule and has filed a lawsuit against the State of California in Federal Court.  The lawsuit does not challenge the sulfur content of the fuel, but rather the distance offshore that the regulation can be enforced.  PMSA is asking the Court to limit CARB’s enforcement to the State’s traditional and legal boundary of three nautical miles.  This action was taken after considerable thought and debate. 

The maritime industry has been engaged in a number of efforts for many years to reduce emissions from vessels and marine terminal equipment.  Our legal challenge is not about the goal of emissions reductions, but a flawed extraterritorial approach by CARB.  

As you are familiar, PMSA has previously supported regulations by the State that addressed marine terminal cargo handling equipment.  PMSA has participated in several efforts to provide better science and information to public policy officials (comparative emissions testing; offshore tracer study).  In addition, PMSA and its members have undertaken the following:

· PMSA has organized international conferences on emissions from ocean going vessels in an effort to share information on the latest available technology.  

· PMSA sponsored California Assembly Joint Resolution 8 that called for the United States to ratify Annex VI of MARPOL 73/78 and for the US EPA to pursue creation of a North America Sulfur Emission Control Area.  We continue to press for implementation of the ECA which ultimately provides emission reductions well beyond CARB’s proposal 

· Successful PMSA member emission reduction programs range from use of low sulfur fuel, slide valve technology, voluntary speed reduction, cold ironing, alternative shoreside power proposals and “sock” technology.  These efforts have involved partnerships with academia along with state and federal agencies and ports.  

· The success of these programs and voluntary efforts are reflected in reduced emission levels as documented in Southern California emission monitoring and reporting.  

All of these efforts are a reflection of the commitment of the industry to seek ways to reduce emissions.  They reflect the diversity of vessel type, ownership and operating standards.  The publicity (or lack thereof) surrounding these efforts also reflects the particular corporate culture of each individual company.  The effort and commitment to reduce vessel emissions is ongoing.  

PMSA understands and welcomes the need for more aggressive emissions reduction programs.  But the right place for vessel emissions regulations – the only workable framework for air quality improvement on a meaningful and sustainable basis – is through uniform national and international standards and not a patchwork of state by state programs.  However, CARB’s effort to enforce their regulations beyond the State’s jurisdictional boundary of three nautical miles goes beyond what is allowable under existing law.  

The pursuit of litigation is not an argument with the goals to reduce emissions - those are shared by all.  It is rather a matter of law and the appropriate role of state government in the regulation of international vessel traffic.  CARB’s actions to move forward with regulations that go beyond their territorial limits has left us no other option than to protect established jurisdictional boundaries and appropriate regulatory authority.  PMSA has been involved in very few lawsuits over the years, with the most recent (PMSA vs. Goldstene), a decision decided in favor of PMSA by the US District Court and a unanimous panel of the Ninth Circuit Court of Appeals.  We believe this case is just as important as the previous one.  We will keep you advised as to the progress of this lawsuit.  Please let us know if you have any questions.  [END QUOTE]

