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NOTE TO THE READER:  Any references to the Federal Register may be found at http://www.access.gpo.gov/su_docs/fedreg/frcont08.html (for 2008) and http://www.access.gpo.gov/su_docs/fedreg/frcont09.html (for 2009) and then proceeding to the date of publication and scrolling down to the issuing agency e.g. Coast Guard section.  References to legislation may be found at http://thomas.loc.gov/ by entering the bill number (HR 802, S 2841) in the “search bill text” block found at the center of the page.

US/CANADA PROPOSAL TO IMO MEPC 59 TO ESTABLISH A NORTH AMERICAN EMISSIONS CONTROL AREA (ECA)

On March 30, 2009, Lisa Jackson, the US Environmental Protection Agency Administrator announced that the US, in a joint submission with Canada to the IMO MEPC 59 meeting this summer, is proposing the creation of a North American Emissions Control Area (ECA) under the new MARPOL Annex VI amendments.  Although CSA continues to review the proposal in detail, on first review, it appears that the proposal is consistent with the new amendments.  The ECA will cover the entire coastline of the United States and Canada outward to 200 nautical miles including the populated Hawaiian Islands except the Pacific US territories, the western Hawaiian Islands, Puerto Rico, US Virgin Islands, the Aleutian Islands, Western Alaska and the US and Canadian Arctic.  CSA is supportive of this proposal in as far as it utilizes existing international instruments to regulate commercial shipping.  However, CSA continues to have concerns relative to the need for implementing the controls outward to 200 nautical miles as well availability of the ultra low sulfur fuels (1% in 2010; 0.1% in 2015).  The proposal contains a significant amount of modeling and cost data which shows the very positive impacts on air quality over a large geographic area of implementation of the proposed measures and suggests that while the bulk of the benefits are gained in the 0-50 nautical mile area, at the 200 nautical mile limit, every $1.00 spend on compliance will still produce $2.00 of health and environmental benefit.  The proposal is expected to receive detailed review and discussion at MEPC 59 with the potential for approval at MEPC 60 in March 2010 and entry into force no sooner than April 2012.  EPA has set up an excellent website which includes the proposal itself and relevant supporting documents at http://www.epa.gov/otaq/oceanvessels.htm#emissioncontrol 
FURTHER INITIATIVES ON THE VESSEL GENERAL PERMIT AND OPPORTUNITIES FOR LEGISLATION IN THE NEW CONGRESS

CSA attended a meeting last week with a number of the key environmental NGOs and Congressional representatives the purpose of which was to focus on whether some compromise could be reached that would enable legislation to move this Congress addressing ballast water and/or the other discharges covered by the VGP.  An update of these parallel initiatives is provided below.

As regards the pending litigation in the DC Circuit Court of Appeals, the Coalition as a whole (except Lake Carriers who filed their own petition) which includes CLIA, AWO, Intertanko, WSC and CSA is of the general opinion that nothing would be gained by intervening in the consolidated DC Circuit Court of Appeals case.  The most likely outcome would be for the court to send the VGP back to EPA for another review with some parameters e.g. do an evaluation of the BMPs/best available technologies for each of the VGP discharges.  In this case, stakeholders would have the opportunity to again comment on the proper direction for managing these discharges.  Regardless of what the Court decides, it is certain that the current VGP will remain in effect until the Court renders its decision and EPA takes whatever action the Court requires.

As for legislative options, the meeting to which I referred above was attended by a number of environmental groups, a rep from the New York Governor’s office, John Cullather (House T and I), and two reps from Sen. Boxer’s EPW staff.  Senate Commerce was invited but declined to participate stating that there was little or no motivation within Commerce to move this issue anytime soon.  House committee staff noted that Chairman Oberstar wants to move this issue within the CG Authorization Bill which he will introduce shortly.  EPW staff has stated that Sen. Boxer will not support any legislation that contains preemption language.  CSA made it clear at this meeting we see no benefit in spending a lot of time on legislation that does not have a strong preemption clause since we would be no better off than we are now with the VGP which includes additional state requirements in Chapter 6.  

In response to a number of questions received, as far as consistency with the IMO requirements, in our opinion, there is NO chance that any legislation would move that simply imposed the IMO standards.  In order for us to get hard preemption, we need to be willing to trade a more stringent national standard which affords the states the necessary environmental protection it believes it can only get now with adding their own more stringent requirements.  Arguably this is consistent with the IMO convention since it contains the clause that allows nations to take more stringent measures to protect their waters.
Ultimately, moving legislation will only be possible if Rep. Oberstar (House T and I Chair), Sen. Boxer (Senate EPW Chair) and Sen. Rockefeller (Senate Commerce Chair) sit down and agree on the terms.    At last week’s meeting, CSA agreed to work directly with Earthjustice to try and produce a white paper which outlines the industry needs for one national standard (preemption) vs. states’ needs to protect their marine environment and if we can get agreement here, present it together to the key players noted above.  Clearly the preemption issue is the deal breaker and we must get some agreement on this issue before tackling the specific details of any ballast water/other discharge national program.

COMPLIANCE ASSISTANCE STRATEGY FOR IMPLEMENTATION OF THE NEW MARINE SALVAGE AND FIREFIGHTING REGULATIONS

Due to the number of questions posed by members of the industry relative to the new marine salvage and firefighting regulations as summarized in an earlier update, CSA, the American Waterways Operators and Intertanko met with USCG representatives to discuss key issues and areas of concern created by the publication of the final rule.  In addition, the attendees discussed possible steps that could be taken collaboratively by the USCG and industry prior to implementation of the rule in June 2010 to assist in compliance planning by the industry.  A summary of the key issues discussed and next steps to be taken are outlined below.
1. Collaboration between the maritime industry and the American Salvage Association (ASA).  AWO noted that it has had preliminary discussions with ASA relative to a number of issues including current availability of equipment and services nationally.  It was agreed that the industry can benefit from further discussions on specific issues related to the requirements of the final rule with ASA as well as with existing OSROs relative to equipment/service availabilities nationally and the potential to create a standard “funding agreement” format as required by the regulations.
2. Assumptions made in USCG economic analysis.   It was noted that the compliance costs associated with implementing the final regulations dropped significantly in the final rule.  USCG indicated that it had surveyed providers of salvage and firefighting services who indicated, for the most part, current availability of equipment and service providers which then led to the USCG conclusion that little if any pre-staging of equipment would be necessary to meet the new requirements and thus the need for retainers would be minimized.  The industry representatives suggested that based on discussions with current VRP service providers that this is probably not the case and that the information received thus far suggests the need for more pre-staging of equipment leading to the need for retainers to be paid by plan holders to the service providers.  
3. Funding agreement required by regulations.  Industry noted that funding arrangements were not required for other response requirements already in VRPs and questioned the need to them for salvage and firefighting requirements.  USCG justified the need for funding arrangements based on historical delays during spill responses due to commercial issues between plan holders and service providers that had to be resolved before response was initiated.  Industry then asked the USCG if a common format for funding agreements would be acceptable and the USCG responded that it would not only be acceptable but desirable so as to increase the chances that a complete VRP amendment package would be submitted to the USCG for review.  It was noted that ASA has suggested use of the Lloyd’s open form, but industry noted that the provisions in this form may not be appropriate for use in this situation since it was created for the situation where a vessel requires salvage services during an emergency situation and not for commercial agreements during pre-planning for an emergency.   Industry agreed to discuss the opportunities for a common format for funding agreements which appropriately balances the needs of the plan holder and the service providers.
4. Non-Tank Vessel requirements.  Industry asked the USCG as to the status of the on-tank vessel salvage and firefighting rulemaking.  USCG responded that they are receiving a great deal of pressure from Congress to get the regulations out and they expect orientation of the non-tank vessel requirements such that they align with the tank vessel requirements.  USCG indicated that once they get the dispersant and cap regulations finalized, they will then move the non-tank vessel rulemaking, possibly by June 2009.

5. USCG compliance assistance program.  USCG indicated that they would be convening a public workshop at which time they expected experts from industry and USCG to work collaboratively on finalization of a NVIC which would guide industry compliance efforts.  Industry strongly suggested that the “industry” experts working on this endeavor necessarily must include not only service providers but also plan holders to provide a balanced view.  This initiative is expected to be completed by July 2009.

Next steps as agreed at the meeting include:
1. Convene expert group among ASA, OSROs and VRP plan holders to discuss issues of concern with an aim to agreement on key issues.  Meeting would be scheduled sometime in May 2009.

2. VRP plan holders to identify experts through participating trade associations to represent plan holders at this expert group meeting.

3. Agree that two issues of major concern which need addressing are (1) Can the planning standards in the final rule be met without new equipment purchases/stockpiling which would lead to the imposition of retainers on plan holders? And (2) What constitutes an acceptable funding agreement, noting that ASA is advocating use of the Lloyd’s Open Form at least as a starting point for discussions?

4. Identify other issues of concern from members input.
SEASONAL MANAGEMENT AREAS UPDATE – NOAA NORTH ATLANTIC SHIP STRIKE AVOIDANCE PROGRAM
Readers are asked to note that the Great South Channel Seasonal Management Area (SMA) came into effect on April 1, 2009. This means that all three northeast SMAs will be in effect (Off Race Point through April 30, Cape Cod Bay through May 15, Great South Channel through July 31), as well as all of the mid-Atlantic SMAs through April 30 and the southeast SMA through April 15. Vessels 65 ft. and greater must slow to 10 knots or less when transiting through these areas. For more information about the ship strike reduction regulations, including graphics & coordinates, please visit www.nmfs.noaa.gov/pr/shipstrike.  A Compliance Guide for Mariners is available at this site for download.



