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	Directive 2005/35/EC on Ship-Source Pollution and on the introduction of penalties for infringements

Note by ECSA and ICS on Interpretation


ECSA
 and ICS call upon EU Member States to interpret the provisions of Directive 2005/35/EC on Ship-Source Pollution and on the introduction of penalties for infringements in a manner consistent with EU Member States’ international treaty law obligations. 

EU Member States are parties to UNCLOS
 and MARPOL
 and are bound by the provisions of those international conventions vis-à-vis other contracting States, in particular, as regards the ships and nationals of other contracting States.

The penalties for infringements of Directive 2005/35/EC are serious and include fines and imprisonment. A correct implementation and interpretation of the provisions of Directive 2005/35/EC is therefore of key importance. However, ECSA/ICS are concerned that the provisions of the Directive as transposed into national laws could be interpreted in different ways by the various courts of EU Member States resulting in a lack of uniformity and certainty. 

When transposing the provisions of Directive 2005/35/EC into national law, EU Member States should ensure that it is done in conformity with the provisions of MARPOL and UNCLOS. In this respect, ECSA/ICS draw attention to the Opinion of the Advocate General in the Intertanko et al proceedings in the European Court of Justice
. 

The Court held that the validity of the Directive could not be assessed by reference to UNCLOS or MARPOL because the Community has not ratified MARPOL and UNCLOS does not grant individuals independent rights. However, the Court noted that EU Member States are bound by MARPOL and that the provisions of secondary law have to be interpreted taking account of MARPOL. While the Court offered no guidance to national courts as to how this should be done, the Advocate General’s Opinion is instructive.  

In her Opinion, the Advocate General came to the conclusion in relation to Articles 4 and 5 of Directive 2005/35/EC that the notions “serious negligence” and “recklessly” have to be interpreted in conformity with MARPOL, namely “intent to cause damage or recklessly and with knowledge that damage would probably result”, at least in areas beyond the territorial sea, which include the Exclusive Economic Zone and the high seas. 

Accordingly, ECSA/ICS recommend that when implementing and interpreting Articles 4 and 5 of Directive 2005/35/EC in their national laws, EU Member States should follow the approach suggested by the Advocate General in her Opinion in the Intertanko et al proceedings in the European Court of Justice.
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� The International Chamber of Shipping (ICS) and the European Community Shipowners’ Associations (ECSA) together represent more than 50% of the world’s merchant tonnage.


� The United Nations Convention on the Law of the Sea (UNCLOS) lays down a comprehensive globally recognised regime of law and order in the world’s oceans and seas establishing rules governing all uses of the oceans and their resources. The European Community and most EU Member States are Parties to UNCLOS.


� The International Convention for the Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978 (MARPOL Convention) is the main international convention covering prevention of pollution of the marine environment by ships from accidental or operational causes.  All EU Member States are Parties to the MARPOL Convention.


� Opinion dated 20 November 2007 of Advocate General Juliane Kokott in Intertanko and Others v Department for Transport, Case C-308/06.
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